
E-Content for the Students of Bachelor of Laws (LL.B), Patna Law 
College, Patna University   

Programme- LL,B Subject- Constitutional Law (II) Semester- II, Article-
21- Protection of Life and Liberty-

Article- 21 Protection of Life and 
Liberty

Kumar Amrit

Asst. Professor (Guest Faculty), College of Law



Learning Objectives 

1. To understand Article 21- Personal Life and Liberty, Procedure
established by Law, Due Process of Law, Princiapls of Natural
Justice,

2. Landmark Judgements of supreme court/High Court with respect to 
Right to life and liberty 

a. A.K.Gopalan vs State of Madras, b. ADM, Jabalpur VS Shivkant
Shukla (Habeus corpus case) c. Menka Gandhi VS Union of India d.
Bandhua Mukti Morcha VS Union of India e. Olega Tellis VS Bombay
Municipal Corporation f. Subhas Kumar VS State of Bihar g. Paschim
Banga Khet Mazdoor Samiti v. State of West Bengal h. Husaainare

Khatoon VS State of Bihar i. K.S. Puttaswamy (Retd) vs Union of India

http://www.legalserviceindia.com/issues/topic1609-justice-ksputtaswamyretd-vs-union-of-india.html


Synopsis

Right to life and personal liberty is the most cherished and pivotal
fundamental human rights around which other rights of the individual
revolve.

Indian Judiciary has evolved in many ways as a savior of mankind by
applying its judicial activisim and has Interpreted Article 21 in a very
effective and progressive manner and included Right to Education,
Right to Environment, Right to Privacy, Right to Euthanasia, Right to
legal aid, Right to Compensation under Article 21 in various Landmark
judgement.



Introduction (1/2)
1. The constitution provides Guarantee to Its citizen as well as Foreigner that “No

person shall be deprived of his life and liberty except the procedure established
by Law”.

2. Prior to Menka Gandhi Case (1978), Article 21 Guaranteed the Right to Life and
liberty only against arbitrary action of EXECUTIVES, but now it protects against
the Legislative action also.

3. This fundamental right has been provided against state only.

4. Private individual amounts to encroachment upon the personal liberty or
deprivation of life – Remedy for such violation would come under Article 226 of
the constitution or under general law.

5. Provision for compensation has been provided for breach of Article 21

6. Right to Die is not a Fundamental Right under Article 21



Basic Elements
• LIFE: The Life means more than mere Animal existence. It includes life with

Dignity.

• Procedure established by Law: Procedure established by law states a law duly
enacted is valid even if it's different to principles of justice and equity.

• Due Process of Law: (This Doctrine is originated under the US Constitution)- This
doctrine not only checks if there is a law to deprive the life of personal liberty of
a person, but also see whether the law made is fair, just and not arbitrary. This
concept is based on three main things: Justice, Equity and Good Conscience.

Procedure in Art.21 does not mean any procedure laid down in the statute but
just, fair and reasonable procedure.

The term law in Art.21 envisages not any law but a law which is right, just, fair, and
not arbitrary, fanciful or oppressive.



Landmark cases- A.K.Gopalan vs State of Madras
• This case settled two major points in relation to Art. 21.

(1) Arts. 19, 21 and 22 are mutually exclusive and independent of each other

(2) a law affecting life or personal liberty of a person could not be declared
unconstitutional merely because it lacked natural justice or due process.
The legislature was free to lay down any procedure for this purpose.

• It gave final say to the legislature to determine what was going to be
procedure to curtail the personal liberty of a person in a given situation and
what procedural safeguards he would enjoy.



Landmark cases- ADM, Jabalpur VS Shivkant Shukla 
(Habeus corpus case)

• This case showed that 21 as interpreted in Gopalan could not play any role in
proving any protection against any harsh law seeking to deprive a person of
his life or personal liberty.

• After emergency, it was realized that power to order preventive detention
was misused by the official machinery during the emergency.

• Art.359 of the constitution was amended by 44th Amendment-

• 44th amendment- Art.20 & 21 never be suspended even during emergency
and other fundamental rights won't suspend automatically.



Landmark cases- Menka Gandhi VS Union of India

• Menka Gandhi's passport was impounded by the Central Government under
Passport Act in the interest of general public.

• Challenged on the ground that the order impounding the passport was null
and void as it had been made without giving an opportunity of being heard in
her defense.

• The Court reiterated the proposition that Art. 14, 19, and 21 are NOT
mutually exclusive. This means that a law prescribing a procedure for
depriving a person of 'personal liberty' has to meet the requirement of Art.
19, Art 21 (Procedure established by law) and Art. 14 of the Constitution of In
India.

• Maneka Gandhi case completely overrides the Gopalan's view which had held
the field for nearly three decades.



Bandhua Mukti Morcha VS Union of India
• the Supreme Court expanded the horizon of Art. 21 and held that right to life

includes right to live with human dignity, free from exploitation and to have
equal opportunity.

• The judicial approach with time thus has led to two very important results
1. Many Directive Principles which, as such, are not enforceable have been
activated and has become enforceable.

2. The Supreme Court implied a number of fundamental rights from Art. 21



Olega Tellis VS Bombay Municipal Corporation-
Right to Livelihood

• In the beginning the Supreme Court was of the view that the right to life with
respect to Article. 21 would not include livelihood. The Supreme Court
reiterated this proposition in several cases.

• Later, The view of the Supreme Court underwent a change while defining the
word life in Art. 21 in Olega Tellis VS Bombay Municiapl Corporation in a broad
and expansive manner.

• The Court came to hold that the right o life guaranteed by Art. 21 include
the right to livelihood.



Subhas Kumar VS State of Bihar-Right to pollution 
free environment

• The Apex Court held that enjoyment of pollution free environment is included
in the right to life under Art.21.

• Also in the case of A.P. Pollution Control Board VS M.V.Nayudu, Supreme
Court has made very valuable suggestions for the improvement of
adjudicatory machinery under the various environmental laws.

• The Supreme Court has accepted the doctrine of public trust which rests on
the premise that certain natural resources like air, sea, water are means for
general use and cannot be restricted to private ownership. The state is a
trustee, and general public is a beneficiary to such resources. These resources
are gift of nature and State as a trustee is duty bound to protect them.



Paschim Banga Khet Mazdoor Samiti v. State of 
West Bengal-Right to Health

• The Supreme Court ruled that the Constitution envisages establishment of a
welfare state, and in a welfare state, the primary duty of the government is to
provide adequate medical facilities for the people.

• The Supreme Court has insisted that government hospitals and the medical
officers employed therein are duty bound to extend medical assistance for
preserving human life.

• Failure, by a government hospital to provide timely medical treatment to a
needy person violates his right to life guaranteed by Art. 21.



Husaainare Khatoon VS State of Bihar- Right to 
Legal Aid-

• The Supreme Court held that a prisoner shall not be imprisoned for a 
period longer than the sentence pronounced by the court else it will 
led to deprivation of the prisoner's right to life to life and liberty 
under Art. 21.

• Supreme court held that Speedy trial is a fundamental right implicit in 
the guarantee of life and personal liberty enshrined in Art. 21 of the 
Constitution and any accused who is denied this right of speedy trial 
is entitled to approach Supreme Court under Art. 32 for the purpose 
of enforcing such right and the Supreme Court in discharge of its 
constitutional obligation have the power to give necessary directions 
to the State.



Right to Privacy
• First time, the issue was raised in Kharak Singh v State of Tamil Nadu .

Justice Subba Rao in his minority judgment said that the right to
privacy flows from the expression personal liberty. This minority
judgment paved path for the further development.

• In R. Rajgopal v. State of Tamil Nadu the Supreme Court observed that
right to privacy is nothing but 'right to be let alone and it is implicit in
right to life and personal liberty guaranteed under Art.21 of Indian.

• in Justice K.S. Puttaswamy (Retd) vs Union of India (AADHAR Validity)
right to privacy as a fundamental right was reiterated.

http://www.legalserviceindia.com/legal/article-349-right-to-life-and-personal-liberty-an-overview.html
http://www.legalservicesindia.com/article/435/A-Case-Study-on-R.-Rajagopal-alias-R.R.-Gopal-and-Another-Vs.-State-of-Tamil-Nadu.html
http://www.legalserviceindia.com/issues/topic1609-justice-ksputtaswamyretd-vs-union-of-india.html
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To be Continued


