
Article 13: Part 3 of the Constitution enumerates the FRs and 13 is one of these. This Article 

establishes the supremacy of the FRs by declaring that all laws which are inconsistent with or in 

derogation of any of the FRs shall be void to the extent of inconsistency.  

The U S Constitution has no such provision but in Marbury v Madison (1803) the U S Supreme court 

(Chief Justice Marshall) held that it follows as a corollary of a written constitution. A written 

Constitution has superiority over ordinary laws. The judiciary has the authority to declare 

unconstitutional any law which is found inconsistent with the provisions of the constitution  

The example of US Constitution emphasizes the importance of a written constitution.  

Fundamental Rights: Limited Govt – FRs impose limitations on the powers of legislatures. All laws 

whether made by a legislature or by a delegated authority and all executive acts must respect and 

conform to the FRs. The ordinances promulgated by the President or Governor under Articles 

123/213 must also not be inconsistent with the FRs. 

Judicial Review: Article 13 imposes an obligation on the State to respect and implement the FRs and 

at the same time confers a power on the courts to declare a law void if it infringes a FR. This power is 

called the power of judicial review.  

Doctrine of Severability: Article 13 (1) and (2) use the words ‘ to the extent of inconsistency or 

contravention ‘. The words restrict the effect of inconsistency. These words have made it clear that 

only that part of law would become void which is repugnant. This is doctrine of Severability and 

offending part can be separated from the rest of the Act subject to the condition, the separated part 

must be meaningful and constitutional. 

Doctrine of Eclipse : The answer to the validity of a pre constitutional law and its conflict with FRs is 

the Doctrine of Eclipse. When the shadow is removed the pre constitutional law becomes fully 

applicable and free from infirmity. (Bhikaji Narayan v State of MP 1955 SCR 589). The doctrine of 

Eclipse is involved only in pre constitutional cases, in case of post constitutional cases it is void ab 

initio.(Deepchand v State of UP AIR 1959 SC649). 

Law – meaning: Article 13(3) defines Law. 

It is a very wide definition. The definition includes an ordinance , an order, bye law , rule ,regulation 

and notification having force of law. It also includes custom or usage. The definition does not include 

a law enacted by a legislature. The reason is that it is clearly law or the most obvious and accepted 

example of law .Although in the case of HGE Corporation v Superintendent of Orissa Excise AIR 1966 

Pat 248, 252 the Court clarified , the expression “Law" includes the Act of the Legislature as also 

rules validly made thereunder. 
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