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Topic -  Jurisdiction 

Meaning and Definition of Jurisdiction  : -  

Jurisdiction is the practical authority to interpret and apply law, or to govern 

and legislate. It is granted to formally constituted legal body such as court, or to 

political leader. In other words it means the geographic area over which authority 

extends legal authority; the authority to hear and determine a cause of action. In the 

law jurisdiction refers to particular area containing a definite authority to hear and 

determine a cause of action. In the law jurisdiction refers to particular area 

containing a definite legal authority. Jurisdiction can also be used to define the 

proper court in which to bring a particular case. Finally jurisdiction refers to 

inherent authority of court to hear a case and to declare a judgment 

The definition of jurisdiction under Black’s Law Dictionary :  

“The power and authority constitutionally conferred upon (or 

constitutionally recognized as existing in) a court or judge to pronounce the 

sentence of law, or to award the remedies provided by law , upon a state of facts, 

proved or admitted, referred to tribunal for decision, and authorized by law to bring 

the subject of investigation or action by that tribunal, and in favor of or against 

persons  who present themselves, who are brought before the court in some manner 

sanctioned by law as proper and efficient. 

D.J. Harris  : -   

“state jurisdiction is the power of a state under international law to govern 

persons and property by its municipal law. It includes both the power to prescribe 

rules (prescriptive jurisdiction) and power to enforce them (enforcement 

jurisdiction). Jurisdiction may be concurrent with the jurisdiction of other states or 



it may be exclusive. It may be civil or criminal. The rules of jurisdiction identify 

the person and property within permissible range of state laws and its procedures 

for enforcing that law. They are not concerned with the content of state’s law 

except in so far as it purports to subject a person to it or to prescribe procedure to 

enforce it.” 

A state may regulate its jurisdiction by legislation through its courts or by taking 

executive or administrative action. State Jurisdiction concern both international 

law and internal law of the state. While the former determines the permissible 

limits of state jurisdiction in the various form it may take, the latter prescribe the 

extent to which, and the manner in which, the state in fact assert its jurisdiction. 

Though the relationship between jurisdiction and sovereignty is close, jurisdiction 

is not co-extensive with state sovereignty. Each state has normally over all person 

and thing within its territory.  

In international law relating to allocation of competence between states is ill 

defined concept. International law confines itself to criminal rather civil 

jurisdiction 

Types of Jurisdiction 

Jurisdiction are two types  : -  i)     Civil jurisdiction  

                                             ii)    Criminal jurisdiction  

1. Civil jurisdiction : - In the matters of civil jurisdiction, the municipal courts 

apply private international law in those cases where foreign element is involved. 

But the courts in normal circumstances are reluctant to exercise jurisdiction unless 

there is a “substantial connection” between foreign elements and forum either by 

allegiance or by domicile i.e. that the defendant or the facts of case should have 

some connection with forum state. The exercise of jurisdiction without such 



connection may be ultravires act which could lead to international responsibility of 

state. The matter related to enforcement of civil jurisdiction, involving criminal 

sanctions do not differ substantially from criminal jurisdiction over aliens.  

The exercise of civil jurisdiction has been claimed by states upon wider 

grounds than has been the case in criminal matters and the resultant reaction by 

other states much more muted. This is partly due to the fact that public opinion is 

far more easily roused where a person is tried abroad for criminal offences than if a 

person is involved in civil cases. 

2. Criminal jurisdiction : - In criminal matters also, “the substantial connection” 

between the alleged offender or the offence with the state exercising jurisdiction is 

necessary. The state practice discloses four general principles on the basis of which 

states generally claim penal jurisdiction. First, territorial principle determines 

jurisdiction by reference to place where the offence is committed. Second, the 

nationality principles which determines jurisdiction by reference to nationality 

either of the people committing the offence even with respect to events occurring 

entirely abroad or with reference to the nationality of the person injured by the 

offence. Third, the protective principle refers to jurisdiction according to national 

interest of the state. Fourth, the universality principle provides jurisdiction by 

reference to the nature of crime.  

Distinction between Exercise of Jurisdiction and Basis of Jurisdiction 

Exercise of Jurisdiction   : - “In general every state has jurisdiction within its own 

territory but this jurisdiction is not absolute, because it is subject of every 

limitation.” Thus in practice it is not always necessary that a state may exercise 

jurisdiction in its territory; on the other hand, in some circumstances, a state may 

exercise jurisdiction outside its territory. Moreover, there is distinction between 

exercise and basis of jurisdiction. J.E.S. Fawcett has explained this help of 



following illustration. An Englishman and a German murders a French man in 

Paris and thereafter runaway to England. So long as they are in France and the fact 

that they are foreigners does not make any difference the very fact of their presence 

in France and the fact they are foreigners does not make any difference. The very 

fact of their presence in France gives jurisdiction to the French court over them. 

Neither Germany nor England can interfere in this although they may demand their 

extradition. When they come to England, the English court try English man but 

cannot try the German accused for the time being within the jurisdiction of English 

courts. This is due to the facts that there is no basis for jurisdiction for English 

courts can not try a foreigner having committed murder in some foreign state.  

Almost same rule is applicable in India. Reference may be made here to 

supreme court case Central Bank of India vs. Ramnarain (AIR 75 S.C. 36) wherein 

supreme court considered the question whether penal code could be applied to a 

person who was not a citizen of India at the time of committing the offence. The 

Supreme Court observed: “A foreigner was not able to be dealt with in British 

India for an offence committed outside British India under the provision of 

sections as they stood before adaptations made in them after the partition in India. 

Illustration (a) of section 4, IPC delimits the scope of the section. It indicates the 

extent and ambit of section it runs as follows “A, a coolies, who is native of Indian 

subject commits murder in any place in which he may be found. In the illustration, 

if A was not a native Indian subject at the time of the commission of murder the 

provision of section 4, IPC could not apply to the case. The circumstances, 

becomes domiciled in another country, or acquires citizenship of that country 

cannot confer jurisdiction on courts of that territory retrospective for trying 

offences committed and completed at a time when that person was neither the 

national of that country nor was he domiciled there. 



 Basis of Jurisdiction :  - There are some 198 states on the planet. International 

law determines which state has jurisdiction in which respects. In this regard four 

fundamental objectives should be borne in mind. The first is to establish limits of 

jurisdiction that protects the independence and sovereign equality of states by 

balancing each state’s interest in exercising jurisdiction to advance its own policies 

with each states interest in avoiding interference with its policies resulting from the 

exercise of jurisdiction by foreign states. The second is to recognize the 

interdependence of states by ensuring that effective jurisdiction exists to achieve 

certain objectives of states. The third is to harmonize the rights of two or more 

states when they have concurrent jurisdiction, which is when each of them has 

jurisdiction over the same matter. The fourth is to protect individuals from 

unreasonable exercise of jurisdiction either by single states or by two or more 

states seeking to impose conflicting or compounding obligation on the same 

matter. It is unclear whether a state may exercise jurisdiction only where there is 

recognized basis for its exercise or, as asserted in case of S.S. Lotus (France vs. 

Turkey 638 QPJ 333), in the absence of prohibition on its exercise. Whatever the 

identifying conceptual approach a state may be able to identify a sufficient nexus 

between itself and object of its assertion of jurisdiction. In this regard, various 

bases of legislative jurisdiction have been identified, particularly in the context of 

criminal law. These are alternatives a state may have more than one basis for 

exercise of jurisdiction in matter and more than one state may have basis for 

exercise of jurisdiction over the same matter. 

Territorial jurisdiction : - This is favored basis for the exercise of state 

jurisdiction. Events occurring within a state territorial boundaries and person 

within that territory. Albeit their presence is temporary are as a rule subject to the 

application of that state’s law. 



 An offence may not however be committed entirely within the territory of one 

state. A crime may be initiated in one state and consummated in another. If a 

person stands near to the border between two countries and fires gun and thereby 

injures a person on the other side, which state has jurisdiction? The answer is both. 

The state from which the gun fired has jurisdiction under the subjective territorial 

principle, while the state where the injury was sustained has jurisdiction under the 

objective territorial principle.  

The objective territorial principle gives jurisdiction to the state in which the 

crime has been completed and has effect the forum of injury.  

The subjective territorial principle allows the exercise of jurisdiction by the 

state in which crime is committed.  

Both the states may claim jurisdiction and both may do so legitimately. The 

one which will exercise jurisdiction will most probably be one which has custody 

of alleged offender. There is no rule of international law which gives a state, where 

crime is completed, exclusive jurisdiction. The state in which the crime was 

initiated is, in other words, not restricted for the exercise of jurisdiction. 

In DPP vs Doot (1973 AC 807 (H.L.)) the respondent was alien convicted of 

conspiracy to import cannabis in U.K. They were arrested in England, while 

executing the agreement amounting to conspiracy, more abroad. The House of 

Lords held that English courts had jurisdiction in the case because the offence 

continued to occur in England. Lord Wilberforce stated the present case involves 

international element- the accused were aliens and conspiracy was initiated abroad 

but there can be no question here of any breach of any rules of international law if 

they are prosecuted in this country.  



The objective territorial principle has been incorporated by many 

international conventions and studies, which make the multinational corporation 

amenable to the local laws of the host state in certain respects. Though under few 

conventions, such as the Geneva Convention for Suppression of Counterfeiting 

Currency 1929, and Geneva Convention for Suppressing the Drugs Traffic, 1936. 

The objective as well as subjective principle has been incorporated. Thus states are 

bound to punish crimes related to counterfeiting and drug traffic if any conspiracy 

or attempts to commit these offences take place within their territory.  

A consequence of globalization has been to increase in crimes which may be 

termed as transnational. Such crime include for example, human trafficking. Such 

crimes have demanded a modification of territorial principle. For example, certain 

states, whose nationals ranked as alleged principal offenders in the “child sex 

industry”, have initiated legislative measures to extend the territorial application of 

their relevant criminal legislation. Australia led the way with Australians Crimes 

(Child Sex Tourism Amendment) Act 1994 part 3 A. other countries which have 

followed the Australian lead have been Sweden, Norway, France and Japan.  

More controversial has been the exercise of jurisdiction based on the effects 

principle so as to regulate the affairs of foreign nationals abroad, because such 

activities have an economic impact in the regulating state. The most frequent 

application of this principle has been by the U.S., e.g. antitrust legislation; certain 

European states have also invoked the principle. The European court of Justice 

(ECJ) affirmed what is relevant in the application of European Competition rules 

in place where the agreement is implemented. The response of this critical 

principle has resulted in the U.S. Courts modifying their approach by introducing a 

reasonableness test and balancing of the national interests when considering the 

potential application of its jurisdiction.  



 Extraterritorial Jurisdiction : - In the customary international law scheme of 

jurisdiction, the territoriality principle serves as the basic principle of jurisdiction. 

Exceptionally, however, national laws may be given extra territorial application, 

provided that these laws could be justified by one of the recognized principle of 

extraterritorial jurisdiction under public international law: the active personality 

principle, the passive principle, the protective principle, or the universality 

principle. While the active personality and the protective principles are generally 

deemed uncontroversial, the same cannot be said of passive personality and the 

universality principle. While the active personality and the protective principles are 

generally deemed uncontroversial, the same cannot be said of passive personality 

and the universality principle. 

 Active personality principle : - Under the nationality or the active personality 

principle, a state is entitled to exercise jurisdiction over its nationals, even when 

they are found outside the territory and even when the perpetrator is no longer a 

national or has only become a national after committing the crime. Justifying this 

extension by arguing that in former case, ‘where the rule otherwise, a criminal 

might escape prosecution by change of nationality after committing the crime and 

that in the later case ‘if a country rule were followed, impunity might result from 

naturalization in a state which refuses extradition of its national.  

It is hardly that a state can base its criminal jurisdiction on the nationality of 

accused. In fact, some authors, and U.S. Supreme Court, have argued that a state’s 

treatment of its nationals is not a concern of international law. Others have even 

argued that exercising active personality jurisdiction may be a states duty under 

international law. 



  Also if the accused conduct is not punishable in the territorial state, active 

personality jurisdiction might legitimate. In that case, however it may be signal the 

in adequacy of territorial legislation and thereby raise the sovereignty concern.  

It may be noted that active personality jurisdiction covers all crimes 

committed abroad. Yet national legislation incorporating the active personality 

principle typically only covers serious offences, on the basis of a variety of 

legislative techniques. The limitation of the principles to serious crimes does 

nevertheless not seem to require by international law. while quite a few crimes are 

amenable to the exercise of active personality based jurisdiction, punishment may 

in practice often be lighter than for territorial crimes because the harm to states 

public order might be smaller in case of extraterritorial offences.12  

The concept of active personality jurisdiction draws on the conception of 

state as a group of persons, wherever located, who are subject to common authority 

outside the field of criminal law, this concept has been particularly influential in 

the field of International Family Law. A variety of explanation traditionally 

underpin active personality jurisdiction, such as the need to prevent national from 

engaging in criminal activity upon their return to their home state and from 

enjoying scandalous impunity in the eyes of domestic public the impossibility of 

locating an office, the representation of territorial state in case the perpetrator could 

not be extradited ( a number of states traditionally do not extradite their own 

national) and the need to protect states reputation from being blemished by the 

conduct of its nationals abroad. As far as the later jurisdiction is concerned, it has 

been argued that active personality jurisdiction is in fact a compensation for the 

diplomatic protection that the state offers to its nationals abroad. As state often 

refuses to extradite their own nationals, active personality jurisdiction may even be 

necessary if offenders are not to go unpunished. The territorial state might arguably 

welcome the exercise of jurisdiction by the state nationality of the offender as this 



may relive it of the task of harnessing its resources to prosecute the offence13. 

However the territorial and nationality principle together may create incident of 

concurrent jurisdiction and possible double jeopardy unless resolved by clear rules 

about the priority between them.   

Passive personality principle : - A state may assume extraterritorial jurisdiction 

over aliens if the person suffering injury or civil damage is its national. The 

rationale for exercise of passive personality or nationality jurisdiction is that a state 

is entitled to protect its national for the injury suffered by them abroad if the 

territorial state fails to punish the offender and the state of forum may get hold of 

him. If he comes there voluntarily or through extradition.  

It is still unclear whether nationality of victim, which certainly constitutes a 

legitimate claim of state, also constitutes a sufficient jurisdictional link under 

international law. It is, quite likely, the most aggressive basis for extraterritorial 

jurisdiction. Several dissenting opinions in passive personality principle rejected 

the passive personality principle. Donnedieu de Vabres forcefully criticized 

passive personality jurisdiction as a solution that would, unlike the universal 

principle, would not corresponds an enforcement gap, and would lack any social 

aim of repression. Instead, it would merely be predicted on the egoism of states, 

and increase competency conflict between states. 

 It is submitted that, seen from the perspective of the perpetrators right under 

a jurisdictional system party based on the passive personality principle, the 

perpetrators cannot anticipate what state’s laws he will be subjected to as he will 

usually not know the victim’s nationality. In case of Double Criminality is not 

required, such a system may subject an individual to foreign criminal law if he 

unwittingly encounters a foreigners.  



Under active personality principle, by contrast individual might be expected to be 

informed about the law applicable to their behavior. They will not be surprised, as 

they know beforehand that aside from the law of the territory that they enter, they 

are also subject to the law of their national state, wherever they go. Since 

individuals will be surprised about the applicable law if jurisdiction is exercised 

under passive personality principle, the principle will not have a major deterrent 

effect. It is deterrence which is classical aim of criminal law. If a provision of 

substantive, procedural or jurisdictional criminal law fails to deter criminality, such 

as rule that confers passive personality jurisdiction on states court, it arguably does 

not serve its purpose.  

The impact of jurisdictional assertions based on the passive personality 

could further be soothed by premising jurisdiction on the request, the consent or 

acquiesce of territorial state. The unwillingness of territorial state or offenders 

home state to prosecute a particular crime against foreign nationals does, however, 

probably not suffice for there to be jurisdiction that is respectful of territorial 

state’s sovereignty. Indeed, it may be territorial states deliberate, sovereign and 

legitimate choice not to prosecute a crime, especially in states with system of 

prosecutorial discretion. Admittedly against this, it could be agreed that preventing 

impunity is in the international community’s systemic interest, and that, thus some 

state should be able to exercise jurisdiction. It remains, however, to be seen if this 

also holds true for common crimes, i.e. crimes which are not violation of 

obligation which any state owes to the international community.  

The myriad restrictive condition accompanying the exercise of passive 

personality could not but under cut the efficiency of its exercise if the perpetrators 

presence, the accused state’s co-operation is ordinarily required. The custodial 

state will often only co-operate and grant extradition if requesting state bases its 

jurisdiction on a jurisdictional ground. Also if custodial state does not recognize 



the passive personality principle, it will usually not honor an extradition request by 

another state based on this principle. Also if the custodial state imposes restrictive 

conditions on its own exercise of passive personality based principle. Also, if the 

custodial state imposes restrictive conditions on its own exercise of passive 

personality based jurisdiction, it will expect the requesting state to impose equality 

restrictive conditions. Clearly the efficiency of passive personality jurisdiction and 

international co-operation in criminal matter could benefit from a more uniform 

regime of passive personality jurisdiction. An international streamlining and 

consolidation of above mentioned restrictive conditions therefore desirable. In 

order to be successful, the international community could for instance, First focus 

on crimes of which the heinous nature is generally accepted by states such as 

terrorist crimes.   

Protective principle : - The protective principle protects the state from acts 

perpetrated abroad which jeopardize its sovereignty or its right to political 

independence. For the operation of protective principle, actual harm need not have 

resulted from these acts. Protective jurisdiction was already recognized in the city 

states of northern Italy in thirteenth and fourteenth centuries. From the fifteenth 

and sixteenth centuries on even before extradition become a common practice, 

European states committed themselves to surrendering the preparation of political 

offences. Nowadays, given the wide spread adoption of legislation based on the 

protective principle, the legality of protective jurisdiction is not in doubt.  

International law recognizes such a right which is embodied in criminal 

codes of many countries. Oppenheim holds that the penal jurisdiction of states 

includes “crime injuring its subjects or serious crimes against its own safety”. 

Penal jurisdiction requires a “linking point’, i.e., a legal connection linking the 

state and the offender. The act that concerns a state’s “vital interest” can be tried 

by state under protective principle.  



The rationale behind its application is the concern of the state against whom 

they are directed and the grave nature of the offences, which may go unpunished 

simply because they don’t violate the law of land where they were committed. 

Such acts include high treason or counterfeiting of currency etc. in such cases, 

extradition may be refused because of the political nature of such offences. But, on 

the other hand, it may, vest with arbitrary power to decide abroad its jurisdiction, 

and it is another instance of extra territorial application of state’s law.  

The Anglo-American countries, which oppose the passive personality 

principle, quite often resort to protective principle to exercise jurisdiction over 

crimes committed by aliens abroad. In England, the House of Lords upheld that the 

principle in Joyace vs DPP (1946 AC 377) by holding that an alien owing 

allegiance to the crown can be tried by British courts for the crime of treason 

committed abroad. The court stated that no principle of international law demands, 

‘that a state should ignore the crime of the treason committed against it outside its 

territory. On the contrary, a proper regard for its own security requires that all 

those who commit that crime, whether they commit it within or without the realm 

should be amenable to its laws.” 

 In K.T.M.S. Abdul Cader and other vs. UOI  (AIR 1977 Mad 386 F.B), the 

petitioners (one of them was a foreign citizen) were alleged to have been dealing 

with smuggled goods. The state of Madras apprehended threat to the safety and 

security of the country unless they were detained forthwith. Detention orders first 

passed against them under Maintenance of Internal Security (Amendment) 

Ordinance, 1974 and COFEPOSA Act 1974. The warrant of arrest could not be 

served since they were residing abroad and subsequently the state government 

issued two proclamations under Sec. 82 (10) and (7) (1) c of Crpc and passed 

orders for their detentions. These proclamations were challenged by the petitioners 

on the ground that the Act does not have extraterritorial application; therefore, the 



government had no power to issue detention orders against persons who were not 

in India at the time of issuance of an orders. The Madras High court, while 

rejecting their contention, observed that - “Though a states jurisdiction is mainly 

territorial, its jurisdiction can extend in respect of things or acts done by its 

nationals, even outside its territories. It has also jurisdiction which may properly be 

called protective jurisdiction to deal with a foreign nationals whose acts have 

jeopardized or are to jeopardize its safety or public order…if such protective 

jurisdiction is not given to a sovereign states, its stability and existences itself can 

be shaken by acts or things done by foreigners outside its territory. It may be that 

any action taken by state government against a foreigner sometimes is ineffective 

so long as the foreigner is outside its territory. But the action taken cannot be 

invalid as the jurisdiction of the state to take action against a foreign mainly 

depends upon its competency and not upon its effective execution.”  

In G.B.Singh vs. Govt. of India (AIR 1977 Mad 386 F.B.) also the Supreme 

Court recognized the protective principle by stating that first duty of a state is to 

survive. 

  Traditionally considered protective principle as deriving from a state’s 

inherent rights of defense. From a conceptual perspective, the self defense 

jurisdiction. From a conceptual perspective the self defense justification has been 

criticized on the ground that protective jurisdiction is in fact exercised after 

sometime after the criminal act has taken place. Self defense is ordinarily only 

allowed as inherent right when armed attack actually occurs. Defense against fait 

accompli may appear paradoxical. More importantly, because the justification of 

protective principle is rooted in the concept of state sovereignty and political 

independence which every state defined for it, there is unmistakably a danger that 

states might abuse the protective principle. The trail of a defendant accused of a 

crime against the security of state would almost certainly be conducted in climate 



of animosity and revenge which is bound to be detrimental to the fairness of the 

trail. This is anathema to the protection of individual human rights, such as right to 

a fair trial. The exercise of protective jurisdiction may also poison international 

relations and cause other states to retaliate, not only because the other states might 

have concurrent jurisdiction over crime, but also because crimes against security of 

a state may unlike common crimes, be supported or condoned by a foreign 

government. Claiming protective jurisdiction over authors of the acts may imply 

passing of judgment on the acts of foreign state and could possibly undermine the 

political independence of the later state.  

Universality Principle : - Under the principle each and every state has jurisdiction 

to try particular offences. The basis for this is solely on the nature of a crime 

‘without regard to where the crime was committed, the nationality of the alleged or 

convicted perpetrator, and the nationality of the victim or any other connection to 

the state exercising such jurisdiction.” Under the universality principle the nature 

of the act may itself confer the jurisdiction on any state. Admittedly most state 

requires some territorial link in the form of presence of suspect in its territory, yet 

it is unsure whether international law requires them to do so. 

 The fact that under the university principle, a state may exercise jurisdiction over 

any offence without regard to any connection to that state, or the interests of other 

states, sits uneasy with classical state centered view of public international law. 

Some doctrine has therefore attempted a link up universal jurisdiction with the 

interest and goals of state and concept of statehoods. Marks for instances has 

predicted the exercise of universal jurisdiction ‘a common interest rationale’23 

emphasizing the shared interests which states have in exercising jurisdiction24. 

The ‘common interest rationale’ acknowledges that the state conduct of those who 

perpetrate serious international crimes in one state has an impact on the other 

states. Such conduct poses a potential threat to all states and thus all state have an 



interest in prosecuting the wrongdoer. Especially universal jurisdiction over crimes 

such as piracy, drug offences, hijacking, hostage-taking, and other terrorist acts 

lends itself to justification under common interest rationale. The common interest 

rationale is very helpful to justify the exercise of universal jurisdiction over crimes 

against international humanitarian law (war crimes, genocide, crime against 

humanity), however perpetrators of such crimes are not very likely to repeat their 

crimes, because, those found their origins in the political, historical and social 

environment of particular territory. This also explains why another pragmatic state-

centered justification of universal jurisdiction-that offender of extra territorial 

crimes might cause trouble in a state territory by their mere presence; given their 

propensity for criminal behavior-does not carry much suasion of their crime.  

It should nevertheless be observed that a refusal to grant impunity to 

criminals residing or found in the territory of the forum state may deter future 

violators who operate in or from home state: punishment may set an example to 

persons within the jurisdiction that certain crimes, irrespective of where they 

occurred are so heinous as to not warrant any tolerance. While such persons may 

not commit crimes in the very specific political context in which accompanies a 

criminal conviction may prevent them from engaging in similar criminal conduct, 

e.g. as service member mercenaries in foreign conflict zones. By sending this 

signal ‘no impunity’-a state prevents future violations in other states and serves the 

common interest of all states.  

Aside from the pragmatic consideration of deterrence and prevention, it 

may, in addition, be submitted that states have an inherent mission to realize the 

ideals of justice, and not only to protect their own narrowly-defined interests. In 

idealist Kantian thoughts, criminal law is categorical imperative informed by 

practical reasons. Criminal law ought to be punished, not because, from a 



utilitarian perspective, they breach the king’s peace, but because they harm 

humanity as a whole.  
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