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The law for estoppel or the rule of exclusion of certain evidence under certain
circumstances, like between tenantand landlord, licensee of person in possession
and licensor (s. 116), or as between acceptor and drawer of a bilof exchange, as
between Bailee and bailor and licensor and license Estoppel is  a procedure of
proof.

Section 115 of evidence act reads: 

“When one person has, by his declaration, act or omission, intentionally caused or
permited another person to believe a  thing to be true and to act  upon such
belief,  neither  he  nor  his  representative  shall  be allowed,  in  any  suit  or
proceeding  between  himself  and  such  person  or  his  representative,  to  deny
thetruth of that thing”.

Illustration:  “A  intentionally  and  falsely  leads  B  to  believe  that  certain  land
belongs to A, and thereby induces B to buy and pay for it; The land aferwards
becomes the property of A, and A seeks to set aside the sale on the ground that,
at the time of the sale, he had no title. He must not be allowed to prove his want
of title”.

The doctrine embodied under this section is not a rule of equity, but is a rule of
evidence formulated and applied in courts of law.

In Pickard v. Sears, the mortgagee of the machinery permited it to remain in the
possession  of  the  mortgagor,against  whom  a  judgment  was  executed.  The
machinery was  seized in  execution,  but although the mortgagee spoke to the
judgment  creditors  atorney  he  foolishly  made  no  reference  to  the  fact  that
machinery in which he had an interest had been seized to pay another man’s



debt,  nor  did  he  make  any  claim  to  the  machinery  for  some  time.  When  he
eventually did so, it was held that he might be estopped from denying that the
machinery was the debtor’s, as his conduct amounted to a willful representation
to that efect.

Estoppel is based on the maxim, allegans contraria non est audiendus (a person
alleging contradictory facts should not be heard) and is that kind of proesumptio
juris et de jure, where the fact presumed is taken to be true,not as against all the
world, but as against a particular party, and that only by reason of some act done,
it is in truth a kind of argumentum ad hominern. Hence it appears that estoppels'
must not be understood as synonymous with "conclusive evidences”—the former
being conclusions drawn by law against parties from particular facts, while by the
later is meant some piece or mass of evidence, sufciently strong to generate
conviction in the mind of a tribunal, or rendered conclusive on a party, either by
common or statute law.

Section 116 reads - Estoppel of tenant; and of licensee of person in possession:No
tenant  of  immovable  property  or  person  claiming  through  such  tenant,  shall,
during the continuance of the tenancy, be permited to deny that the landlord of
such  tenant  had,  at  the  beginning  of  the  tenancy,  a  title  to  such  immovable
property; and no person who came upon any immovable property by the license
of the person in possession thereof, shall be permited to deny that such person
had a title to such possession at the time when such license was given.

The doctrine is generally recognized that a tenant is estopped, while the tenancy
continues, to deny the title of his landlord. 

Section 117 -  Estoppel  of  acceptor  of  bill  of  exchange,  Bailee  or  licensee:  No
acceptor of a bill  of exchange shall be permited to deny that the drawer had
authority to draw such bill or to endorse it; nor shall any Bailee or licensee be
permited to deny that his bailor or licensor had, at the time with the bailment or
licence commenced, authority to make such bailment or grant such licence. 

Explanation 1.-The acceptor of a bill of exchange may deny that the bill was really
drawn by the person by whom it purports to have been drawn. 

Explanation 2.-If  a Bailee delivers the goods bailed to a person other than the
bailor, the may prove that such person had a right to them as against the bailor. 



As per the stand taken by Supreme Court in the case of Mohan v. State, the rule
of issue estoppel does not prohibit that evidence given at one trial against the
accused cannot be given in another trial for another ofence.

Thus where the acquital order of a Magistrate on a minor ofence was set aside
and the accused commited for trial on a major ofence, the principle of issue
estoppel will not apply.

Appearing initially as a negative aspect in the feld of evidence, the principle has
extended its scope. Estoppel by deed can be described as "estoppel by mater in
writing" which rests  on the principle that  writen evidence is  more conclusive
than oral  evidence.Estoppel  by deed is  applicable in the court of law so as to
cajole a party from taking an opposite stand. In estoppel by deed, it is the writen
document that is always given reliance.

As per the principle recognized in The Doctrine of Res Judicata- 

“Where one person (representor) has made a representation to another person
(representee)  by  acts  or  by  conduct  or  by  silence  or  by  any  action,  with  the
intention and with the result  of inducing the representee on the faith of such
representation  to  alter  his  position  to  his  detriment  the  representor  in  any
litigation which may aferwards take place between him and the representee, is
estopped as against the representee from making or atempting to establish by
evidence any averment substantially at variance with his former representation, if
the representee at the proper time and in the proper manner objects thereto.”

Ever since the principle of estoppel has been expounded and applied in judicial
proceedings there has been a confict of views as to whether estoppel is a rule of
evidence or a rule of substantive law.

The principle of estoppel is recognized in India as a rule of evidence incorporated
under the purview of Section 115 of The Indian Evidence Act, 1872. The section
reads as follows: 

“When one person has, by his declaration, act or omission, intentionally caused or
permited another person to believe such a thing to be true and to act upon such
belief,  neither  he  nor  his  representative  shall  be  allowed,  in  any  suit  or
proceeding between himself and such person or his representative, to deny the
truth of that thing.”



In the case of R.S. Madanappa and ors. v.. Chandramma and Anr, the court made
the following observation with regards to the principle of estoppel concerning
Section 115 of the Indian Evidence Act, 1872- 

“We  doubt  whether  the  court  while  determining  whether  the  conduct  of  a
particular party amounts to an estoppel, could travel beyond the provisions of
Section 115 of the Evidence Act.”

The  court  denied  to  accept  the  contention  that  the  law  of  estoppel  by
representation is not confned to the provisions of Section 115 of the Evidence
Act.

In the landmark judgement of Ganges Mfg. Co. v. Sourujmull830, the appellants in
this case contended that 

Sections from 115 to 117 as given in Chapter VIII of the Indian Evidence Act, 1872
lay down the only rules of estoppel which are now implemented under the force
of law in the then existing India under the British rule. They further contended
that by virtue of Section of the aforementioned Act, all rules and doctrines of the
Evidence Law shall be repealed except those that are in the Act itself. The court
held the following opinion- 

“The Courts here would then be debarred from entertaining any questions in the
nature of estoppel which did not come within the scope of Sections 115 to 117,
however important those questions might be to the due administration of the
law.”

They held  that  the argument becomes erroneous assumption that  all  rules  of
estoppel are also rules of evidence. But still, the Court recognized the principle of
estoppel being a part of the Law of Evidence, by stating- 

“Where a man has made a representation to another of a particular fact or state
of circumstances, and has thereby wilfully induced that other to act upon that
representation and to alter his own previous position, he is estopped as against
that person from proving that the fact or state of circumstances was not true. In
such a case the rule of estoppel becomes so far a rule of evidence, that evidence
is  not  admissible  to  disprove  the  fact  or  state  of  circumstances  which  was
represented to exist.”



NATURE OF ESTOPPEL IN INDIA

The  precise  and  exact  nature  of  an  estoppel  has  lead  diferent  opinions.  An
estoppel has at least three aspects. 

(1) As a Rule of Evidence 

There is high authority for the view that estoppel is only a rule of evidence.831
Estoppel has some similarity to an irrefutable presumption of law, and has been
so treated for one of its efects is to prevent the rebutal of facts alleged by the
other party. But an estoppel has two characteristics of evidence to distinguish it
from such a presumption which is a rule of substantive law. An estoppel may be
waived by the party who would otherwise beneft by it; and frequently operates
only between the parties to an action. 

(2) As a Mater of Pleading 

As per the jurist Stephen ftzjames, estoppels belong rather to the law of pleading
than to that of evidence.Subject to minor exceptions, a party who proposes to
rely  on  an  estoppel  must  raise  this  point  and  state  the  relevant  facts  in  his
pleading. This requirement involves an exception to the rule that evidence should
not be pleaded, but it  does not show that estoppel is  not a rule of evidence.
Failure to plead an estoppel may amount to a waiver,  and thus may result  in
making admissible facts which would otherwise be excluded.

(3) As Substantive Law 

The doctrine of estoppel belongs rather to substantive than to adjective law.834
Yet it has been shown that estoppels are not on the same footing as the rules of
Substantive  law embodied in  irrefutable  presumptions,  and  estoppels  will  not
generally found a cause of action at common law835, for they involve no claim.
However, it is said that they may support claims to equitable relief and they may
amount to a defense when they prevent a plaintif proving some facts, essential
to his case. Accordingly, estoppels have some characteristics of substantive law. 

to be continued... 


